

[ON HEADED NOTEPAPER OF Buyer]

 [NAME OF SELLER]

[ADDRESS OF SELLER]

[DATE]

Dear [SELLER]

Proposed purchase of the business of [IDENTIFY BUSINESS] carried on by [FULL COMPANY NAME OF SELLER] (Business)

Further to our recent discussions, these heads of terms set out the principal terms and conditions on, and subject to which, [FULL NAME OF COMPANY] (Buyer) is willing to buy from [FULL COMPANY NAME] (Seller), as a going concern, the goodwill and assets of the Business, subject to the agreement and signing by the parties of a detailed legally binding acquisition agreement. [[Certain OR The] obligations of the Seller are to be guaranteed by [NAME OF GUARANTOR] (Guarantor).]

These heads of terms are not exhaustive and are not, and are not intended to be, legally binding except as specifically set out below.

1. Assets of the business to be purchased 

1.1 The Buyer proposes to buy from the Seller all the assets used in the Business (other than those specifically excluded by paragraph 1.3) (Proposed Transaction) including, without limitation, the following:

(a) the goodwill and know-how of the Business [together with the exclusive right for the Buyer and its successors and assigns to carry on the Business under the name of [TRADING NAME OF THE BUSINESS] or any name including the word [TRADING NAME]]; 

(b) [SPECIFY OTHER ASSETS, SUCH AS PROPERTIES; FIXED ASSETS; MOVEABLE ASSETS; THE BENEFIT OF BUSINESS CONTRACTS; BOOK DEBTS; STOCK; BUSINESS INFORMATION; RECORDS; INTELLECTUAL PROPERTY RIGHTS]; and

(c) all (if any) of the other assets, property or rights of the Seller relating to or connected with, or belonging to or required [or intended] for use in, the Business or in the Properties and which are not otherwise described in this paragraph 1.1, save only as provided in paragraph 1.3.

1.2 The Buyer proposes to assume from the Seller the following liabilities relating to the Business:

(a) [SPECIFY ASSUMED LIABILITIES].

1.3 The following assets used in the Business will not be bought by the Buyer:

(a) [SPECIFY EXCLUDED ASSETS]

1.4 Save for the liabilities specified in paragraph 1.2, the Buyer will not assume any liabilities of the Seller relating to the Business.

1.5 The Business will be acquired as a going concern.

1.6 The assets proposed to be purchased will be acquired free from all claims, liens, equities, charges, encumbrances and adverse rights of any description, including reservation of title.

2. Employees 

2.1 All employees of the Business will be transferred into the employment of the Buyer on their existing terms and conditions.

2.2 The Buyer will require [IDENTIFY KEY EMPLOYEES] to enter into new service agreements with the Buyer on completion.

3. Price

3.1 Subject to due diligence, the price for the Business and assets set out in paragraph 1 is £[AMOUNT] (Price) payable to the Seller, to be satisfied [in cash OR by the allotment and issue of [up to] [NUMBER] [CLASS] shares of [NOMINAL AMOUNT] each in the Buyer [having an aggregate market value on the date of these heads of terms equal to the Price OR by the allotment of [up to] £[AMOUNT] unsecured loan notes by the Buyer [SPECIFY OTHER MATERIAL TERMS]].

3.2 

[The Price will be [payable in full on completion OR adjusted at or shortly after completion, and will be payable as follows:

(a) [SPECIFY PAYMENT SCHEDULE];

(b) [IDENTIFY FORM OF CONSIDERATION, ANY AMOUNTS TO FORM A RETENTION AGAINST FUTURE CLAIM) AND ANY ADJUSTMENT FORMULA (DEFINING ANY KEY ELEMENTS)]; and

(c) [ANY MAXIMUM OR MINIMUM PRICE].]

3.3 

[The Buyer may choose to satisfy any or all of the cash consideration with the proceeds of a [vendor] placing of its ordinary shares.]

4. Assumptions

The Buyer has calculated the Price on the basis of [the information contained in the Information Memorandum dated [DATE] provided to the Buyer on [DATE] OR [DETAILS OF INFORMATION PROVIDED TO THE BUYER TO DATE] and on the basis of] the following assumptions:

(a) [SET OUT ASSUMPTIONS]

5. Conditions

The Proposed Transaction is conditional on the following:

(a) the Buyer conducting, and being satisfied with the results of, financial, legal, taxation and commercial investigations into the Business and its assets and liabilities, that will include [LIST SPECIFIC REPORTS AND INVESTIGATIONS REQUIRED] and any other reports and investigations that the Buyer decides are necessary;

(b) [the Seller:

(i) allowing the Buyer's officers, employees and professional advisers full access to [all OR such] books and records relating to, and key employees working in, the Business to enable the Buyer to complete the investigations required; and

(ii) providing, or procuring the provision of, all information required by the Buyer to complete the investigations required and all information provided being accurate and not misleading;]

(c) [the board of directors [and shareholders] of the Buyer, [ULTIMATE PARENT OF THE BUYER] [and] the Seller [and the Guarantor(s)] approving the Proposed Transaction;]

(d) [any third party, regulatory or tax consents or approvals required for the Proposed Transaction being received on terms [reasonably] satisfactory to the Buyer [and Seller], including in particular [SPECIFY MATERIAL CONSENTS], and such consents and approvals remaining in full force and effect;]

(e) [the parties signing a detailed and legally binding asset purchase agreement incorporating all the terms of the Proposed Transaction (Asset Purchase Agreement) to be prepared by the Buyer's solicitors. The Asset Purchase Agreement will incorporate [full OR customary] warranties given by the Seller (relating to the Business, the assets used in the Business and the financial, commercial and taxation position of the Business), appropriate indemnities from the Seller [and Guarantor, an unconditional and irrevocable guarantee from the Guarantor of all the obligations and liabilities of the Seller] and other terms negotiated between the parties, including the restrictive covenants mentioned in paragraph 5(j)];

(f) [the warranties in the Asset Purchase Agreement being accurate at completion [in all material respects] and the Seller not otherwise being in [material] breach of its obligations under such agreement;]

(g) [there being no material adverse change in the business, operations, assets, position (financial, trading or otherwise), profits or prospects of the Business between the date of these heads of terms and completion;]

(h) [no contract, licence or finance agreement that [is material to OR affects] the Business being terminated, or having its terms [materially and adversely] changed, between the date of these heads of terms and completion;]

(i) 

[each of [NAMES OF KEY EMPLOYEES OF THE BUSINESS] entering into new service contracts with the Buyer [for [NUMBER] years from completion [SPECIFY OTHER TERMS IF NECESSARY], such contracts to be prepared by the Buyer's solicitors;]

(j) [the Seller [for itself and on behalf of any companies within the Seller's Group (as defined in paragraph 8)] entering into restrictive covenants, in a form acceptable to the Buyer, agreeing not to:

(i) compete with the Business for [NUMBER] years after completion; 

(ii) offer employment to, enter into a contract for the services of, or attempt to entice away, any employees of the Business for [NUMBER] years after completion; or

(iii) deal with, or seek the custom of, any customers or clients of the Business for [NUMBER] years after completion;]

(k) 

[the Seller providing the Buyer with the management accounts for the period to [DATE], and such accounts being [to the satisfaction of the Buyer OR [SPECIFY WHAT BUYER EXPECTS SUCH ACCOUNTS TO SHOW]];]

(l) [the grant of new licences, on terms satisfactory to the Buyer, by [NAME] in respect of [SUBJECT MATTER OF LICENCE];]

(m) 

[[each party producing a legal opinion, in a form satisfactory to the other, confirming that it has the capacity to enter into the Asset Purchase Agreement;]]

(n) 

[the Buyer being satisfied with the outcome of consultations with [the trade unions recognised by the Seller OR elected employee representatives] in relation to those employees who may be affected by the purchase of the Business and any measures taken in connection with it;]

(o) 

[any resolutions required for the creation and/or issue of the Buyer's [CLASS] shares to be issued as consideration, or for the purposes of a [vendor] placing to satisfy all or part of the cash consideration (Consideration Shares), being duly passed by the shareholders of the Buyer;]

(p) 

[the Consideration Shares being [admitted to the Official List of the Financial Conduct Authority and being admitted to trading on the London Stock Exchange's main market for listed securities OR admitted to trading on AIM] and such admission becoming effective;]

(q) [the Buyer:

(i) being satisfied that the Proposed Transaction does not constitute [a concentration with a Community dimension (CCD) within the meaning of Council Regulation (EC) No 139/2004, or] a relevant merger situation (RMS) within the meaning of Part 3 of the Enterprise Act 2002;

(ii) [receiving confirmation from the European Commission in terms satisfactory to it that, despite the Proposed Transaction constituting a CCD, it has decided not to oppose the concentration and has unconditionally declared it compatible with the Internal Market;]

(iii) [receiving confirmation in terms satisfactory to it that, despite the Proposed Transaction constituting an RMS, it will not be referred by the Competition and Markets Authority to its chair for the constitution of a group under Schedule 4 of the Enterprise and Regulatory Reform Act 2013];]

(r) [no government or other person having commenced, or threatened to commence, any proceedings or investigation for the purpose of prohibiting or otherwise challenging or interfering with the Proposed Transaction, or having taken or threatened to take any action as a result of or in anticipation of the Proposed Transaction that would be materially inconsistent with any of the warranties in the Asset Purchase Agreement, or having enacted or proposed any legislation (including any subordinate legislation) or order or imposed any condition which would prohibit, materially restrict or materially delay the implementation of the Proposed Transaction;] and

(s) 

[the facility agreement between the Buyer and [NAME OF LENDER] not being terminated and becoming unconditional in all respects in accordance with its terms.]

6. Other issues

6.1 

[The Seller will procure that the shared facilities currently supplied by the [Seller OR Seller's group] to the Business, being [IDENTIFY], will continue to be supplied to the Buyer for [PERIOD] [at [[COST] OR at no cost].]

6.2 

[After exchange and pending completion of the Asset Purchase Agreement, the Seller will obtain the Buyer's consent pending the taking of [certain material actions in relation to the conduct of the Business OR any action otherwise than in the ordinary course of business] and the Asset Purchase Agreement shall include customary pre-completion obligations.]

6.3 The Buyer shall perform the contracts to be assumed by it in respect of the period from completion. All contracts shall be assigned to the Buyer so far as possible. Where an assignment is not possible, the Seller shall make arrangements to enable the full benefit of the contracts to be made available to the Buyer.

6.4 

[All items of receipt and expenditure, pre-payments and accruals (other than those relating to an asset or liability excluded from the Proposed Transaction) will be apportioned and[, unless and to the extent they are reflected in the [completion accounts],] will be paid by or to the Seller [within [NUMBER] business days of their determination].]

6.5 [OTHER.]

7. Time limits 

7.1 The Buyer intends to proceed as quickly as possible with the Proposed Transaction and, as soon as reasonably practicable after signature of these heads of terms, will instruct its solicitors to produce a first draft of the definitive Asset Purchase Agreement. The Buyer and the Seller [and the Guarantor] will negotiate in good faith with a view to [signing the Asset Purchase Agreement on or before [DATE] and completing the purchase of the Business by no later than [DATE] OR completing the purchase of the Business on or before [DATE]]. 

7.2 The Buyer may terminate negotiations in relation to the Proposed Transaction at any time without giving a reason for doing so and without incurring any liability to the Seller in relation to such termination. For the avoidance of doubt, the provisions of [paragraph 8] (inclusive) of these heads of terms will not be affected by any such termination and they will continue in full force and effect. 

7.3 The Buyer and the Seller agree and acknowledge that these heads of terms are not intended to, nor do they create, a legally binding obligation to proceed with the Proposed Transaction and no such obligation will arise unless and until an Asset Purchase Agreement in respect thereof is agreed, signed and exchanged.

8. Exclusivity 

8.1 This paragraph 8 is legally binding.

8.2 The definitions in this paragraph 8.2 apply in this paragraph 8.

Third Party Negotiations: discussions or negotiations between the Seller [or the Guarantor] or any member of the Seller's Group (or any of their respective officers, agents, employees, advisers or other representatives) and anyone other than the Buyer, or a company which is a subsidiary of the Buyer (or any of its officers, agents, employees, advisers or other representatives) (Third Party), relating to a Corporate Activity being: 
any investment in the Seller; or

the disposal (whether by way of sale, offer, transfer or otherwise) of part of, or the whole of, the issued share capital (or any interest in such share capital) of the Seller; or

the disposal (whether by way of sale, offer, transfer or otherwise) of all, or any part of, the Business, [otherwise than in the ordinary course of trading].

Seller's Group: the Seller, any subsidiary or holding company from time to time of the Seller, and any subsidiary from time to time of a holding company of the Seller.
A reference to a holding company or a subsidiary in these heads of terms means a holding company or a subsidiary (as the case may be) as defined in section 1159 of the Companies Act 2006 and a company shall be treated, for the purposes only of the membership requirement contained in sections 1159(1)(b) and (c), as a member of another company even if its shares in that other company are registered in the name of (a) another person (or its nominee) by way of security or in connection with the taking of security, or (b) its nominee. In the case of a limited liability partnership which is a subsidiary of a company or another limited liability partnership, section 1159 of the Companies Act 2006 shall be amended so that: (a) references in sections 1159(1)(a) and (c) to voting rights are to the members' rights to vote on all or substantially all matters which are decided by a vote of the members of the limited liability partnership; and (b) the reference in section 1159(1)(b) to the right to appoint or remove a majority of its board of directors is to the right to appoint or remove members holding a majority of the voting rights.

8.3 In consideration of [the Buyer undertaking to pay the Seller the sum of £1, receipt of which is hereby acknowledged, and] the Buyer undertaking and incurring fees and expenses and other costs in connection with the due diligence investigations in relation to the Business, the Seller grants the Buyer a period of exclusivity on and from the date of these heads of terms to and including [DATE] (Exclusivity Period) for the Buyer to conduct the due diligence and to decide whether or not to proceed with the Proposed Transaction.

8.4 Immediately on signing these heads of terms, the Seller shall terminate, or procure the termination of, any Third Party Negotiations currently taking place.

8.5 During the Exclusivity Period, the Seller undertakes that it shall not, directly or indirectly:

(a) continue, enter into, re-start, solicit, initiate or otherwise participate in any Third Party Negotiations; or

(b) induce, solicit, procure or otherwise encourage a Corporate Activity from a Third Party; or

(c) seek, encourage or respond to any approach that might lead to Third Party Negotiations; or

(d) enter into any heads of terms, agreement, arrangement or understanding (whether or not legally binding) relating to a Corporate Activity, whether pursuant to any Third Party Negotiations or otherwise; or

(e) [withdraw from negotiations with the Buyer in relation to the Proposed Transaction; or]

(f) supply or otherwise disclose any information about the Business or the Seller and its subsidiaries to a Third Party that wishes, or may wish, to enter into Third Party Negotiations (unless the information is publicly available).

8.6 The Seller shall procure that its officers, employees, agents, advisers and other representatives, and each member of the Seller's Group and their respective officers, employees, agents, advisers and other representatives, comply with the undertakings in this paragraph 8 as if they were the Seller.

8.7 The Seller shall notify the Buyer [in writing] immediately if, during the Exclusivity Period, the Seller[, the Guarantor] or any member of the Seller's Group receives an indication from any Third Party (including any Third Party with whom the Seller [the Guarantor] or any member of the Seller's Group were having Third Party Negotiations prior to the date of these heads of terms) that such Third Party may wish to have discussions with a view to a possible Corporate Activity.

8.8 

[The Seller acknowledges that the Buyer will incur significant costs, fees and expenses by relying on this paragraph 8 and, if the Seller is in breach of its obligations under this paragraph 8, the Seller shall indemnify the Buyer against all liabilities, costs, expenses, damages and losses (including but not limited to any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal costs (calculated on a full indemnity basis) and all other [reasonable] professional costs and expenses) suffered or incurred by the Buyer in connection with the Proposed Transaction, including without limitation the investigation of the Business and the negotiation of these heads of terms and other documents connected with the Proposed Transaction.]

8.9 Without prejudice to any other rights or remedies that the Buyer may have, the Seller acknowledges and agrees that damages alone would not be an adequate remedy for any breach of the undertakings in this paragraph 8 and the Buyer will be entitled to the remedies of injunction, specific performance or other equitable relief for any threatened or actual breach of such undertakings.

9. General

9.1 This paragraph is subject to paragraph 8, and is legally binding.

9.2 [Subject to paragraph 8, and except OR Except] as expressly provided in these heads of terms, each party shall pay its own costs incurred in connection with the negotiation, preparation, [and] execution of these heads of terms, the Asset Purchase Agreement [and any documents referred to in them].

9.3 These heads of terms are confidential to the parties and their advisers and are subject to the confidentiality agreement already entered into between the Buyer and the Seller [and the Guarantor] dated [DATE] which continues in full force and effect. 

10. Governing law and third party rights

10.1 This paragraph 10 is legally binding.

10.2 These heads of terms and the negotiations between the Seller [, the Guarantor and] the Buyer in connection with the Proposed Transaction (Negotiations), and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with them or their subject matter of formation, shall be governed by and construed in accordance with the law of England and Wales.

10.3 Each party irrevocably agrees that the courts of England and Wales shall have [exclusive OR non-exclusive] jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with these heads of terms or their subject matter or formation or the Negotiations.

10.4 No one other than a party to these heads of terms[, their successors and permitted assignees,] shall have any right to enforce any of its terms.

Please sign and return a copy of this letter as soon as possible to confirm your agreement to the above.

[Yours faithfully,]

.................................... Director,

duly authorised for and on behalf of [BUYER]

	We confirm our agreement to the above heads of terms.

	Date:.................................... 

	................................... Director,

	duly authorised for and on behalf of [SELLER]

	[We confirm our agreement to the above heads of terms.

	Date:.................................... 

	................................... Director,

	duly authorised for and on behalf of [GUARANTOR]]
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